Alternatives North and Ecology North Submission on Mineral Resource Act - Policy Intentions Engagement 2: Benefit Agreements, and socio-economic policy

General

The text states “Around the world, mining
companies provide local and regional benefits
linked to their projects. This practice is recognized
as an industry best standard, as it helps
acknowledge Indigenous rights, support
reconciliation, and build the social licence needed
to operate.” This value statement shows an
inherent pro-mining bias. There are some mining
projects that provide little or no local or regional
benefits and leave a devastating legacy. Given
ITI’s dual role as both promoter and regulator, a
more balanced value statement would strengthen
public confidence in these regulations.

It would also be far more accurate to recognize
that impact and benefit agreements arose from
Indigenous governments and the recognition of
their rights rather than as something that the
mining industry or public governments offered.
Impact and benefit agreement requirements were
negotiated in several land rights agreements in
Canada including the Nunavut Agreement (May
1993) and Tlicho Agreement (August 2003).

Change the background and context information
to provide a balanced approach to the impacts of
mining, and to more accurately reflect the
evolution of impact and benefit agreements from
Indigenous land rights and the negotiation of
agreements.

Suggestions for the Implementation of
Proposed Changes (if Applicable)



Comments from Alternatives North and Ecology North--Engagement 2: Benefit Agreements, and socio-economic pollcy

Preliminary
Identification of
Qualified Indigenous
Governments or
Organizations
(QIGOs)

The text is silent on whether the Preliminary
Identification of Qualified Indigenous
Governments or Organizations (QIGOs) provided
by GNWT will be a public document or not, by
placing it on the public registry. Potentially
interested IGOs who are not on the list prepared
by GNWT will have no way of knowing that they
were not on the list. Shareholders or investors in
a mining company may also be interested in
knowing whether there has been a Preliminary
Identification of QIGOs provided by GNWT. Public
disclosure would serve both these aims, improve
public confidence in this regulatory framework,
and be in keeping with the MRA’s goal of
regulating mineral interests in a transparent
manner, set out under s. 2(a).

The text does not set out clear criteria or a
process for identifying QIGOs (such as how,
when, and where potentially impacted QIGO’s
may assert interests with respect to a mineral
lease), speaking only to categories of Indigenous
Rights in s. 7.2. Clear criteria and a transparent
process for determining QIGOs will strengthen
public confidence and the administrative
defensibility of the regulations.

Require GNWT to place any Preliminary
Identification of Qualified Indigenous
Governments or Organizations (QIGOs) on the
public registry, within a reasonable and specified
time period (e.g. 30 days).

Establish clear criteria and a transparent process
for determining QIGOs (including how, when, and
where potentially impacted QIGO’s may assert
interests with respect to a mineral lease),

Suggestions for the Implementation of
Proposed Changes (if Applicable)

Ensure that Mineral Administration and Registry
System (MAARS) and/or the public registry is

capable of allowing users, including IGOs, to set
their preferences for notices in meaningful ways.
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Final Identification of
Qualified Indigenous
Governments or
Organizations
(QIGOs)

The text is silent on whether the final
determination of Qualified Indigenous
Governments or Organizations (QIGOs) provided
by the ITI Minister will be a public document or
not, by placing it on the public registry. Potentially
interested IGOs who are not on the list prepared
by GNWT will have no way of knowing that they
were not on the list. Shareholders or investors in
a mining company may also be interested in
knowing whether there has been a determination
of QIGOs made by the Minister and thus a
requirement to demonstrate agreement(s) for
benefits. Given the significance of this decision,
to satisfy requirements of procedural fairness,
there must also be a requirement for reasons for
decision from the ITI Minister to be placed on the
public registry.

Our comments in section 7.1 regarding the
necessity of establishing a clear and transparent
process for these determinations apply equally to
this section and are incorporated here by
reference.

Require the ITI Minister to place any final
determination of Qualified Indigenous
Governments or Organizations (QIGOs) on the
public registry along with reasons for decision,
within a reasonable and specified time period
(e.g. 30 days).

Establish clear criteria and a transparent process
for determining QIGOs (including how, when, and
where potentially impacted QIGO’s may assert
interests with respect to a mineral lease).

Suggestions for the Implementation of

Proposed Changes (if Applicable)

Ensure that Mineral Administration and Registry
System (MAARS) and/or the public registry is

capable of allowing users, including IGOs, to set
their preferences for notices in meaningful ways.
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New Indigenous
Governments or
Organizations

This appears to be a reasonable approach, but
the ITI Minister’s determination must be a public
document and placed on the public registry.
Shareholders or investors in a mining company
may also be interested in knowing whether there

has been a new QIGO determination made by the

Minister and thus a requirement to demonstrate
agreement(s) for benefits. Given the significance
of this decision and to satisfy requirements of
procedural fairness, there must also be a
requirement for reasons for decision from the ITI
Minister and they should also be placed on the
public registry, in keeping with the MRA’s goal of
regulating mineral interests in a transparent
manner, set out under s. 2(a).

It is unclear what amount of time would be given
to a mineral right holder to complete an
agreement with the new group or enter BA
dispute. Clear timelines, deadlines, and
enforcement procedures where these timelines
are not met must be specified in the regulations.

Require the ITI Minister’s determination of new
QIGOs to be placed on the public registry along

with reasons for decision, within a reasonable and

specified time period (e.g. 30 days). The
regulations must also set out a requirement to
complete an agreement with all new QIGOs,
subject to clear timelines, deadlines, and
enforcement procedures where these timelines
are not met, to improve the predictability and
transparency of this process, in keeping with the
MRA’s express goal of regulating mineral

interests in a transparent manner, set out under s.

2(a).

Suggestions for the Implementation of
Proposed Changes (if Applicable)
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Benefit Agreement

Given the significance of the decision by the ITI
Minister to require benefit agreements, to satisfy
requirements of procedural fairness, there must
also be a requirement for reasons for decision
from the ITI Minister. The determination and
reasons for decision should be placed on the
public registry. The public and shareholders of
mining companies all have an interest in having
these decisions made transparent and openly.

The project thresholds for benefits agreements
appear to be linked to the triggers set out in
Tlicho Agreement s. 23.1.1 [“major mining project
means a project, wholly or partly in Méwhi Gogha
Dé Niitaeé (NWT), related to the development or
production of minerals, other than specified
substances, oil or gas, that will employ an
average of at least 50 persons annually for the
first five years in Mowhi Gogha Dé Niitaée (NWT)
and for which more than $50 million (1998$) will
be expended in capital costs.] ITI should provide
some context and rationale for the selection of the
thresholds presented.

There must also be a process where a QIGO can
request or compel a timely decision from the ITI
Minister on benefit agreement determinations,
whether through the dispute resolution body
created under MRA s. 55(1) or otherwise.

Require the ITI Minister’s determination of benefit
agreements to be placed on the public registry
along with reasons for decision, within a
reasonable and specified time period (e.g. 30
days).

Add provisions for QIGOs to request a decision
on benefit agreement determination before a
lease is granted.

Suggestions for the Implementation of

Proposed Changes (if Applicable)
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Material Change

While we support the concept of the need to
change benefit arrangements if a project
changes, the policy intention details are
problematic in several ways. It is not clear how
the proposed material changes thresholds were
established and how they may relate to material
change and disclosure requirements for
securities trading. The material change criteria
will require that the annual reports filed by lease
holders require self-disclosure of data with regard
to these criteria (employment, commercial
production levels, projected mine life and capital
expenditures. Item 3.9 from the Engagement 1:
Mineral resources administration policy, drill
cores, and removal of minerals policy, does not
spell out in any detail what reporting will be
required.

It appears that GNWT will take on the burden of
monitoring the annual reporting of each lease
holder to determine whether a material change
has taken place in the previous year. While it
would be prudent for GNWT to monitor reporting
of the material change criteria, the administrative
burden and legal responsibility for reporting
potential material changes must fall on the lease
holder through the regulations. The regulations
should also provide discretion for the Mining
Recorder to monitor and investigate where it has
reason to believe a unreported material change
has taken place. The regulations should establish
clear reporting requirements, deadlines, and
enforcement mechanism such as public

reporting. For example, the Toronto Stock
Fyrhanne reniiirae matarial channe rennrtinn ac

Cross reference and consistently apply the
material change criteria with the Annual Report
requirements for mineral lease holders.

Require mineral lease holders to self-report
potential material changes, making clear that the
lease holder has the legal responsibility for doing
so, and establish clear reporting requirements,
deadlines, and enforcement mechanism with a
reasonable deadline for such reporting. Provide
discretion for the Mining Recorder to monitor and
investigate where it has reason to believe an
unreported material change has taken place.

Require the Mining Recorder’s determination and
any self-reporting of potential material changes to
be placed on the public registry along with
reasons for decision, within a reasonable and
specified time period (e.g. 30 days).

Suggestions for the Implementation of
Proposed Changes (if Applicable)

Reference and utilize the inspection and
investigation powers and procedures set out in
MRA Part 10 for the purposes of monitoring
material changes.
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Topic Comments Proposed Changes if Applicable Suggestions for the Implementation of
Proposed Changes (if Applicable)

Monitoring See comments in 7.5 above regarding: Cross reference and consistently apply the Reference and utilize the inspection and
* the need for mineral leaseholder annual material change criteria with the Annual Report investigation powers and procedures set out in
reporting requirements to include the requirements for mineral lease holders. MRA Part 10 for the purposes of monitoring
material changes criteria; material changes.

Make clear that the legal responsibility for filing
material changes reports rests with the mineral
lease holder and establish clear requirements for
reporting of material changes, including
reasonable deadlines, and enforcement

* clarification that the legal responsibility for
filing material changes reports rests with
the mineral lease holder;

* clear requirements for reports of material
changes, including reasonable deadlines,

i mechanisms
and enforcement mechanisms; and
*  public reporting of material changes Require the Mining Recorder’s determination and
through a filing on the public registry. any self-reporting of potential material changes to

“The GNWT plays a proactive role in overseeing
mining projects to ensure they remain aligned
with regulatory thresholds and benefit agreement
obligations.” Although GNWT may do such
monitoring, there are no enforceable measures
that can be taken in the existing SEAs. This was
a finding from the SEA Program Review that also
recommended advisory committees for each SEA
to ensure an ongoing role for communities in
implementing SEAs. We support this approach
and giving such committees an oversight function
as well.

be placed on the public registry along with
reasons for decision.
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Topic Comments Proposed Changes if Applicable Suggestions for the Implementation of
Proposed Changes (if Applicable)

Transfer We support a strong system of pre-requisites for  This section should be strengthened to require Establish standard assignment/assumption
any transfer of a mineral lease to a new owner that any transfer of a mineral lease to a new agreements for SEAs in relation to mineral lease
including full compliance with the MRA and its owner requires express written assumption of all transfers.

regulations. . I . .
eguiations requirements and obligations in any previous

Any notice of a transfer should clearly indicate benefits agreements, full compliance with all legal

that such transfers are contingent on the requirements of the MRA and its regulations, and
transferee’s full compliance with the MRA and its  no outstanding obligations with regard to
regulations (including assumption of and reporting or monies owed to GNWT.

compliance with benefit agreement requirements
and obligations) with no outstanding reporting or
monies owed to GNWT.
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Suspension or
Cancellation

Both the production license and the mineral lease
should be subject to suspension and/or
cancellation if a benefit agreement is not
successfully negotiated.

QIGOs should have the ability to request a
suspension or cancellation of a production licence
and/or mineral lease with a decision by the
Minister within a reasonable period of time (e.g.,
30 days).

MRA s. 7(3)(0) and (s) require public registry
filings. Given the significance of suspensions and
cancellations, such decisions and reasons for
them must also be filed on the public registry
within a reasonable and predetermined
timeframe.

The Minister should have the authority to suspend
or cancel both a production license and the
underlying mineral lease where the criteria in 7.8
(failure to negotiate a benefit agreement) is met.

Any provision for the suspension or cancellation
of a mineral lease and/or a production licence in
relation to benefit agreements and material
changes should be consistent with the provisions
in ltems 3.7, 3.8, 4.4 and 4.5 from the
Engagement 1: Mineral resources administration
policy, drill cores, and removal of minerals policy.

Create provisions for QIGOs to request a
suspension or cancellation of a production licence
and/or mineral lease with a decision by the
Minister within a reasonable period of time (e.qg.,
30 days).

Require reasons for decision for suspensions and
cancellation of mineral leases and production
licences and placement of same on the public
registry.

Suggestions for the Implementation of

Proposed Changes (if Applicable)
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Socio-Economic Agreements (New Section of the Regulations)

Definition of This section on socio-economic agreements is significantly shorter and There must be sections on monitoring,
Socio-Economic  less detailed than section 7 on benefit agreements. This section does not  and suspensions and cancellations of
Agreement contain analogous parts such as 7.6 on monitoring or 7.8 on suspensions  mineral leases and production licences
or cancellations. These potential provisions are especially important given in relation for socio-economic
the weak socio-economic agreements negotiated to date with little to no agreements. See our comments and
consequence for non-compliance, and the poor track records of mining proposed changes above in 7.6 and 7.8
companies in living up to the agreements. An explanation from ITl is in and apply the same to socio-economic
order for this abbreviated section on socio-economic agreements. agreements.

Suggestions for the Implementation
of Proposed Changes (if Applicable)
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8.1

Socio-economic
Agreement

There are no details provided as to the potential content, the minimum
requirements for socio-economic agreements, or the process to achieve
such agreements. To promote greater uniformity and certainty in the
benefits received by the people of the Northwest Territories from these
agreements, minimum standards and requirements must be established
and published. Doing so would further the significant goals set out under
MRA 2(c) “to realize benefits from mineral development for...the people of
the Northwest Territories and (d) “to ensure that wealth generated by
mineral resources will be used for the benefit of present and further
generations of the people of the Northwest Territories.”

It is also not clear what the process will be for negotiating Socio-economic
Agreements (SEAs). There must be clear timelines, deadlines, and
enforcement procedures where these timelines are not met, to improve the
predictability and transparency of this process, in keeping with the MRA’s
express goal of regulating mineral interests in a transparent manner, set
out under s. 2(a).

Given the inherent conflict of interest for ITl as both a promoter and
regulator of mining and assuming ITI will have a lead role in negotiating
SEAs, there must be a public review process before all SEAs are finalized.
This will ensure greater accountability, transparency and public confidence
in GNWT’s regulation of mining and its potential benefits. A public review
can be accomplished through posting of draft SEAs to the public registry
with a reasonable public comment period and reasons for decision that
must also be publicly posted.

Further justification for a public review process is found in the ITI
commissioned Socio-economic agreement program review and its
associated reports:

Socio-Economic Agreement Program Review SUMMARY REPORT 2022:
https://www.iti.gov.nt.ca/sites/iti/files/2022 SEA_Program_Review.pdf

Socio-Economic Agreement Program Review Final Report 2022: htips://

Proposed Changes (if Applicable) Suggestions for the Implementation
of Proposed Changes (if Applicable)

Create a set of minimum requirements
with a non-exclusionary list of items to
be included in socio-economic
agreements. Among other basic
requirements, the regulations must
require that all SEAs include:

* penalties for non-compliance

and clear

enforcement mechanisms;

* measurable targets and
objectives, including northern
employment, contracting of
northern businesses and other
economic development and
relevant topics;

* specific measures addressing to
closure and post-closure; and

* tailored and mine-specific
education and training programs
provided in communities
impacted by the mines.

Require the public posting of:

* draft SEAs with a reasonable
timeline for public comment
(e.g., 30 days);

* reasons for decision; and

* finalized version of all SEASs,
without delay.

All SEAs must include clear,
measurable targets, with penalties for
non-compliance (including an emphasis

The text in the policy intentions
document states: “Socio-economic
agreements will be created following a
standardized template.” This template
should be made public and there
should be an opportunity for public
comment on the template itself, as well
as any draft socio-economic
agreements. If the template exists
now, we would like to see it now.
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Material Change

No material change criteria or thresholds are provided. The onus for
monitoring material changes must also be shifted from the GNWT to the
mineral lease and production licence holders who have mandatory material
change reporting requirements (see 7.5 above).

While we support the concept of the need to change SEAs if a project
changes, the policy intention details contain few, if any, details and are
problematic in several ways. It is not clear how proposed material changes
thresholds will be established and how they may relate to material change
and disclosure requirements for securities trading. The material change
criteria will require that the annual reports filed by lease holders require
self-disclosure of data with regard to these criteria (employment,
commercial production levels, projected mine life and capital expenditures).
Yet, ltem 3.9 from the Engagement 1: Mineral resources administration
policy, drill cores, and removal of minerals policy, does not spell out these
reporting requirements in any detail.

It appears that GNWT will take on the burden of monitoring to determine
whether a material change has taken place in the previous year. While it
would be prudent for GNWT to monitor reporting of the material change
criteria, the administrative burden and legal responsibility for reporting
potential material changes must fall on the mineral lease or production
licence holder through the regulations. There must also be discretion for
the Mining Recorder to monitor and investigate where it has reason to
believe an unreported material change has taken place. The regulations
should establish clear reporting requirements, deadlines, and enforcement
mechanisms for such reporting. For example, the Toronto Stock Exchange
requires material change reporting as soon as practicable, within 10 days
of the change occurring, by issuing a news release and filing a material
change report on SEDAR (System for Electronic Document Analysis and
Retrieval).

It is not clear whether the Mining Recorder’s determination of material
changes will be made public through a filing on the public registry. Given
the significance of a material change and potential interest for
shareholders, investors and the public, this information must be reported

nithlinhs in tha intaract Af trancnaranms anAd AnnAd Anviarnannsa in kaaninA

The same material change criteria and
thresholds for benefits agreement (7.5
above) should be applied to socio-
economic agreements to avoid
confusion and in the interest of
transparency and consistency.

Cross reference and consistently apply
the material change criteria with the
Annual Report requirements for mineral
lease holders.

Require mineral lease holders to self-
report potential material changes,
making clear that the lease holder has
the legal responsibility for doing so, and
establish clear reporting requirements,
deadlines, and enforcement mechanism
with a reasonable deadline for such as
public reporting. Provide discretion for
the Mining Recorder to monitor and
investigate where it has reason to
believe an unreported material change
has taken place.

Require the Mining Recorder’s
determination and any self-reporting of
potential material changes to be placed
on the public registry along with reasons
for decision, within a reasonable and
specified time period (e.g. 30 days).

Suggestions for the Implementation

of Proposed Changes (if Applicable)

Reference and utilize the inspection
and investigation powers and
procedures set out in MRA Part 10 for
the purposes of monitoring material
changes.
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8.3

Transfer

We note that the text in the policy intentions document states: “The
process on how this is to take effect is still in development”. This begs the
question as to when and how there will be an opportunity for us to
comment on this process before the regulations are drafted. The public
must be provided with a meaningful opportunity to review and provide
public comment on the process for mineral lease transfers. Doing so would
facilitate greater public support and promote transparency and
accountability, in keeping with GNWT Open Government Policy.

The public must have assurances that the transfer from a major company
with substantial resources to a junior company is a “material change” and
must have the highest assurances that closure and post-closure
obligations can be met.

Once this process is developed in terms
of policy intentions, provide a
meaningful opportunity for public
comment.

See our comments above in 7.8 (with
regard to transfers and benefit
agreements) which equally apply to
socio-economic agreements:

This section should be strengthened to
require that any transfer of a mineral
lease to a new owner requires full
compliance with all legal requirements
of the MRA and its regulations
(including socio-economic agreements)
and no outstanding obligations with
regard to reporting or monies owed to
GNWT.

Proposed Changes (if Applicable) Suggestions for the Implementation
of Proposed Changes (if Applicable)
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Dispute Resolution Board

Topic Comments Proposed Changes (if Applicable) Suggestions for the Implementation of
Proposed Changes (if Applicable)

Dispute Resolution We support the concept of a co-management IGOs should have the right to make direct Alternatively, the regulations could restrict the
Board approach to the Dispute Resolution Board, unlike appointments rather than nominations through the ability of the Minister to refuse to make such
the Surface Rights Board. ITI Minister, to avoid backlogs, lack of quorum, appointments where any of the criteria set out in

and the appearance of bias. The Minister should  section 9.0 is reasonably met.
also be required to consult the Board on its views

on areas of expertise that it may need, as is the

case with the Giant Mine Oversight Board through

its by-laws.
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9.1

9.2

Administration

Decisions

There are some inconsistencies in the
descriptions provided of the independence and
accountability of the Board.

The second column states “GNWT will provide
secretariate support to the Dispute Resolution
Body.”, while the second column says “The
GNWT will also provide secretariate support until
the Board is set up and able to become more
independent. The Board will create its own rules
and procedures. It will also manage its own
operations, trainings and records.” It should be
made very clear that any GNWT administrative
support is a temporary and interim step until the
Board establishes its own independent
administration.

The second column states “The Dispute
Resolution Body may establish rules (bylaws)
regarding:...” while the second column says “The
Board will create its own rules and procedures. It
will also manage its own operations, trainings and
records.” For clarity, the regulations must make
clear which steps the Body will be taking on a
compulsory basis, and what steps are within its
discretion.

The text is silent on whether any or all decisions
of the Board are public. Given the potential
significance of disputes and public funding to
support its operations, there should be clear and
strong accountability for the Board that includes
posting of its decisions with reasons on a public
registry. Public disclosure of decisions and their
underlying reasons is required here as a matter of
procedural fairness, and will additionally serve to
build public trust in this new decision-making
entity.

Clarify that any GNWT administrative support is
temporary and interim as it is the intention that
the Board operate as a fully independent body.
Clarify which rules the Board will be required to
establish and which rules are within its discretion.

Given the potential significance of disputes and
public funding to support its operations, there
must be clear and strong accountability for the
Board, including clear requirements for rules and
procedures, public reporting of decisions with
reasons through a public registry on a website,
public financial and activity reporting and any
other matters it considers important.

Require that all decisions of the Board are to be
made public through a timely posting of decisions
with reasons on a public registry that it is
available through its website and within a
reasonable time (e.g. 30 days).
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9.3

9.4

Arbitration

Mediation

We support the use of mediation and arbitration
with regard to any disputes that may arise during
the negotiation of benefit agreements. However,
the usual practice is to begin with mediation, with
an option for arbitration.

It is not clear whether any mediation agreements
or arbitration decisions are public. Given the
potential significance of mediation and arbitration
outcomes and public funding to support these
processes, any agreements or decisions should
be posted with reasons on the public registry of
the Board.

See above comments in 9.3.

Require that all mediation and arbitration
outcomes be made public through a timely
posting of decisions or agreements with reasons
on a public registry that it is available through the
Board’s website.

See above comments in 9.3.
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