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Executive Summary

The GNWT proposed to pass new legislation which will give the Territorial broad powers to evict residents from “problem houses” where there are illegal activities reported.

Although there are problems in the communities, this report points to five serious issues that indicate the GNWT approach is wrongheaded and may do more harm than good in the long run.

The first issue is that what the legislation aims to achieve has not been properly spelled out.  It is important to be clear about the objective of the legislation, or else it will be difficult to assess whether the new law is doing what it was designed to do.  The GNWT may feel the legislation has been successful if some “problem houses” have been shut down, but this may not make the actual residents of the communities feel any safer.

Secondly, there are serious problems concerning the evictions process.  Evicting residents without a criminal investigation or trial on a civil standard of proof may constitute a violation of Charter rights to protection from unreasonable search and seizure, as well as cruel and unusual punishment.  There may be a conflict in that the Justice Minister is also the Minister responsible for the homeless.

Third, there is a real possibility that the legislation will unfairly target Dene.  Many of the communities that are experiencing acute problems are mostly Aboriginal.  Also, the dynamics of small communities makes it more likely that problem houses are notorious.  The combination of Human Rights violations with unfair targeting practices indicate a possibility that this legislation will be unduly oppressive.

Fourth, it is unlikely that a heavy handed policing approach is the solution to the serious problems in the NWT.  The Territorial Government seems more focused on hiding the symptoms rather than curing the underlying causes.  People in the communities need to be supported and empowered, not made to report on each other and fear they may be evicted without due process.  The costs to implement the Act have not been revealed.

Finally, the actual SCAN legislation has not been drafted.  It is difficult to consult on a document that does not exist.  The Department of Justice has indicated the proposed legislation will be similar to other legislation in other jurisdictions, however there are marked differences between the various existing acts, and it is not clear on which of them, if any, the GNWT intends to model its legislation.      
In summary, the proposed SCAN legislation points to real problem in the communities, but it fails to provide a solution.  People in the communities need to be supported and empowered, not policed and evicted.  Real and lasting solutions to the underlying social problems in the communities need comprehensive and respectful approaches that are responsibly sustained.

To achieve visionary objectives, honesty and respect must be the cornerstones.

Background

The Government of the Northwest Territories proposes to enact a new law, the “Safer Communities and Neighbourhoods Act” (SCAN Act), which aims to make communities and neighbourhoods safer.

Most citizens want safer communities and neighbourhoods.  The question is, will the new law make things better?

The Minister of Justice for the Government of the Northwest Territories, the Honorable Brendan Bell, believes it will be a good tool for the Territorial Government.  He has asked the northern public to join him in sending a strong signal to drug dealers and bootleggers by supporting the proposed Territorial legislation.

Before enacting the proposed legislation, the Territorial Department of Justice is asking residents of the Northwest Territories for feed back.  They are seeking public consultation through a consultation paper, community meetings, and through other mechanisms.

Consultation on the proposed new law is a good idea, and the Territorial Department of Justice deserves to be congratulated for its efforts to receive feedback on the SCAN Act. 

The consultation paper provided by the Territorial 

Department of Justice provides a list of questions that are posed to the public in regards to the proposed legislation.  

This report provides feedback to the Honorable Minister of Justice by highlighting a number of issues that arise out of the proposed legislation, and making some recommendations in regards to each issue.

This document is therefore a response to the consultation document that was issued by the Department of Justice.  It should be possible to understand this report without referring to the Territorial document.  The GNWT consultation document and other information can be found at www.justice.gov.nt.ca
The Proposed Legislation

This proposed SCAN Act legislation is new to the Northwest Territories, although similar laws have been passed in Manitoba and Saskatchewan, and are in the process of being enacted in the Yukon and Nova Scotia.

The legislation works by allowing the Territorial Government to go outside the criminal justice system in order to shut down “problem houses” in the communities.

Problem houses for the NWT SCAN Act are those where one, some, or all of the following activities are reported to be regularly occurring:


-Illegal use or sale of alcohol;


-Drug use or trafficking;


-Illegal use or sale of intoxicating substances;


-Prostitution; and


-Illegal Gambling.

Once a complaint is made about activities alleged to be occurring on a property, the proposed SCAN Act allows the Territorial Government to conduct its own investigation.  The investigation is not conducted by police forces, but by trained investigators.  

One important aspect of the legislation is that when investigators are trying to show if a complaint is valid or not, they do not have to prove anything “beyond a reasonable doubt”.  Instead they have a lower standard of proof, and must only show on the “balance of probabilities” that the alleged activities are taking place on a property.  

To use legal terminology, an order can be issued against a resident on a “civil” standard of proof, rather than on the much harder to prove “criminal” standard.

Residents of a property who are found to be involved in forbidden activities on the lower, easier to prove, standard can be forcibly evicted from their homes under the proposed new SCAN Act.

ISSUE ONE:  What counts as “success”, and how will 

success be measured, tracked and  

reported on?

The Territorial Department of Justice website reports that “Both Manitoba and Saskatchewan have reported tremendous success for this legislation to date and are hiring additional investigators”.  

Unfortunately, the Department of Justice website does not explain what counts as success for the Manitoba and Saskatchewan jurisdictions.  

It is possible that Manitoba means one thing by “success” and Saskatchewan means another.  Again, it is possible that both Saskatchewan and Manitoba are of the same mind in terms of what counts as success for them, but that this definition of success is not one that would be endorsed by residents of the Northwest Territories. 

Importantly, it is not an answer to the question “what counts as success” to say “success means safer communities”.  What one has done in answering this way is merely shift the question from the word “success” to “safer”.   The question remains:  what specifically does “success” or “safer” actually mean?

Different definitions of “success” or “safer” can include:

-Total number of houses shut down (if so, success  

 could be either a high or a low number);

-Total number of residents evicted from their   

 homes (again, a high or a low number);


-Total number of residents who are reported as 

             stopping activities without being evicted;

-Overall drop in criminal activity in a community or 

 neighborhood as reported by residents of the  

 community;

-Overall report of feeling “safer” in a community,     

 as measured by reports from members of a  

 community;

-Overall drop in criminal activity in a community or 

 neighborhood as reported by third party 

 quantative analysis; and

-Overall measurement of a “safer” community, 


 as measured by third party quantative analysis...

As can be seen by the various possibilities, only some of which are listed above, what “success” is, can be more complicated than it at first seems.

While it is possible to argue about the best definition of success for the proposed SCAN Act, the critical point is that a good definition is needed. A good definition of success is not found in the consultation paper on the SCAN Act provided by the Territorial Department of Justice.

Without a good, or  precise definition of what the Act aims to achieve, how will be impossible to measure if the act is achieving what it is supposed to?  How can we know if we are going the right way, unless we know where we are going? If success is not defined ahead of time, it will be hard to measure if the intended objective is being achieved (because we are not clear on what the objective really is).

Importantly, what counts as success for the Territorial Government may not be in line with community priorities.  Shutting problem houses down could actually lead to increased problems in the communities, due to a lack of containment and other factors such as family break up, and increased homelessness situations. Community members may be left to “pick up the pieces”.

Northern residents need to know beforehand, as clearly as possible, what this new legislation intends to do, how success will be measured, what system will be in place for tracking success, and how the information regarding whether the legislation is achieving what it is supposed to achieve will be transmitted to them.

Recommendations:

1. 
Define as clearly as possible what will count as  

      “success” for the proposed SCAN Act.

2. 
The definition should have measurable criteria.

3. 
Establish an independent arms length body to determine if the legislation is succeeding according to its measurable criteria.
4. 
Articulate how the information regarding the “success” (or failure) of the proposed legislation will be communicated to the general public (what, by whom, when).

ISSUE TWO:  What will happen to the people who are   

                          evicted from their homes?

The consultation paper provided by the GNWT states that once a Community Safety Order is given, and the tenants are evicted, they are given a short time to move out: between three to five days.  Residents may appeal their eviction after they have been evicted.

The consultation paper states that the SCAN investigator will make efforts to identify the emergency needs of children and other people in the property who are not involved in illegal activities.

There is not very much clarity on what kinds of efforts the SCAN investigator will employ to discover the needs of those who are evicted.  What the SCAN investigator will do to identify emergency needs must be spelled out more clearly.

Second, after the emergency needs have been identified, it is not clear what concrete actions the SCAN investigator will be required to take in order to ensure that people are not unfairly left homeless.  There is a gap between making efforts to identify emergency needs, and taking steps to ensure people are not left homeless.  The steps the investigator will take to ensure people are not left homeless need to be fully articulated.

Third, what steps will be taken to ensure that there is adequate housing for the person accused of conducting the forbidden activities or activity?  

The consultation paper states that “the legislation provides a way to end illegal activities at a property–it is not social program intended to rehabilitate the individuals engaged in the activities.  Rehabilitation aside, it is a serious measure to evict someone, and thereby deny them their tenancy property rights, especially if this occurs in the middle of winter, and there are limited alternative housing options available locally.  

If a tenant who is thought by a SCAN investigator to be involved in illegal activities does not have alternative housing options, and is evicted in wintertime, the only two practical options are leaving the community or facing the harsh winter elements.  Neither of these two options is a viable remedy in a just and humane society.

The extreme measure of an eviction in the middle of winter, based on an investigation by people who are not police officers, and on an adjudication system that relies on a low civil standard of proof, may constitute a breach of the individual’s Charter right to protection against unreasonable search and seizure.  It may also constitute cruel and unusual punishment, another Charter violation.

A further question arises:  what occurs if an individual who has been evicted moves to another house in the community and starts up their same activities again?

The message from the Honorable Minister that prefaces the GNWT Department of Justice consultation paper states that “If the people whoa re causing the problem move to another house, we will gather evidence against them again.  We will follow them wherever they go until they stop their illegal activities or leave the NWT.”

The fact that a resident can simply move to another  residence and restart their activities suggests the proposed 

legislation is not a very effective or economic means to  

combat social ills.  The statement that alleged perpetrators 

will be chased until they stop their activities or leave the  NWT does not seem to be a responsible option.

Although some individuals cause more than their share of  

problems in some communities, they are still a part of the 

community and often have family relations there.  In 

general, it does not seem humane to chase or exile 

Aboriginal residents of communities away from what may 

be the only place they have a connection to.

Unresolved issues relating to homelessness and forced  relocation indicate that there may be some real  

shortcomings to the proposed SCAN Act.  The shortcomings are exacerbated by the fact that Honorable Minister Brendan Bell holds the portfolios for both Justice and Homelessness.  Since in this case the interests of justice and the potential homeless may be at odds, there appears to be a potential conflict arising from lack of advocacy on behalf of the homeless.  

A careful review of the scan legislation with a view to how it impacts on the homeless, potential homeless, and forced exile is required.  The need for a careful review is highlighted by the fact that a single Territorial Minister holds the portfolios for both justice and homelessness and in light of the historical legacy of residential schools.

Reccommendations:

1.  The requirements of the SCAN investigator in terms 

     of identifying emergency needs for innocent residents 

     needs to be clearly spelled out.

2.  The requirements of the SCAN investigaor relating 

     to concrete actions to find accommodations for 

     innocent residents needs to be clearly articulated.

3.  The requirements of the SCAN investigator relating 

     to identifying emergency needs for the alleged 

     perpetrator, and the requirements of the SCAN         

     investigator in terms of taking concrete steps relating 

     to the emergency needs of the alleged perpetrator 

     needs to be clearly articulated.

4.  Protections against forcibly exiling community 

     members from their home communities needs to be 

     built into the SCAN Act.

5.  A full legal review of the interaction between the         

                                                    Canadian Charter of Rights and Freedoms and the  

    the SCAN Act in terms of the Charter rights to  

    protection against unreasonable search and seizure     

    and to protection from cruel and unusual            

    punishment needs to occur.

6. The question of whether the rights of the homeless 

                                                    and potential homeless have been fully considered 

    needs to be examined closely.  This is especially true  

    because of the potential conflict and lack of full   

    representation arising from the Minister of Justice  

    who is supporting this proposed legislation also being  

    the same minister responsible  for the homeless.  

7. Put safegaurds in place so that people can appeal  

    their eviction before they are evicted.

ISSUE THREE:  Will the proposed law be 

                              discriminatory in its application?

Once a law has been passed, there is an expectation that it will apply to all citizens equally. 

If a law is designed in such a way, or addresses issues, that make it more likely that a particular group within society is more likely to be affected by it than another, however, then extra precautions must be taken to ensure, before the law is passed, that the new law does not unfairly oppress or marginilize a particular group, particularly if that group is vulnerable or there is a history of oppression of that particular group.

As can be seen by the name of the proposed new law, the “Safer Communities and Neighborhoods Initiative” Act, the law will apply to both communities and neighborhoods within the NWT.

The way the demographics work in the NWT, there is one large city center that has about half the NWT population, and there are about 28 small communities that have the remainder of the population.  Inuvik and Hay River are also somewhat larger centres. 

In terms of demographics, the small numerous communtiies are mostly Aboriginal. Most of the non-aboriginal population resides in Yellowknife, or one of hte other larger city centres.

The concrete reality is that almost every community has one residence that could fall under the prohibited acts described in the consultation paper and be shut down. Many small towns do not have a place where liquor can legally be purchased, so there is the local bootlegger. Potentially up tp 28 houses in the communities could therefore be closed which would likely be mostly Aboriginal.  

It is unlikely such a high number of homes would be shut down in the large non-Aboriginal centers.  The homes that are shut down in large centres could also be mostly Aboriginal, since unfortunately there are still lots of social, health, historical, and other issues that negatively impact this segment of Canadian society.

Another factor to consider is that there are different dynamics at play in large and small population centres (communities and neighborhoods).  The locations of “problem houses” are more likely to be notorious in small population clusters (communities as opposed to neighborhoods).  Anonymity increases with higher population numbers.  This may lead to higher rates of reporting among Aboriginal communities.  The investigations rely on reporting.

It has already been demonstrated that there may well be fairness issues (Charter violations) associated with the proposed new Act.  If the fairness questions are combined with a realization that more Aboriginal than non-Aboriginal people may potentially be targetted in the operation of the SCAN Act, then there is growing concern that the proposed new law may be oppressive and unfairly target Aboriginal residents of the NWT. 

The proposed new law was likely designed in part to protect rather than to oppress vulnerable groups.  However, due to design flaws, in its actual operation the new Act may end up doing more harm than good to the NWT Aboriginal population.

An arms length system that is not contained within the department of Justice should be set up to closely monitor and track the operation of the new Act.  This system should track evictions obtained through a formal Community Safety Order, as well as through informal processes that are part of the SCAN legislation.  Complanints should also be tracked.

The tracking process should monitor the total number of people evicted (perpetrators and innocent residents), whether they are Aboriginal, Metis, or non-Aboriginal, and provide straightforward rate comparisons in terms of total population numbers between Aboriginal and Non-Aboriginal NWT residents by region and by community/Yellowknife and city centers split.  Other relevant information should also be tracked, analysed, and reported on regularly.

The issue of whether this proposed new law will lead to increased fear, hostility, and oppression in the communities needs to be closely examined.  Part of the reason for the social ills felt in the communities is a general feeling of fear and hopelessness in isolated areas.  If this proposed SCAN Act leads to the very source of problems that drive people to drink and do drugs (for example), then perhaps alternative approaches need to be seriously considered.



Recommendations:

1.  The issue of whether the laws will apply mostly to  

     Aboriginal residents needs to be closely examined,   

     since they are a vulnerable group in the NWT, which

     have historically have been unfairly targeted by 

     discriminatory Government Policies (ex. residential  

     schools).

2.  The combined issues of possible Rights violations, 

     combined with the unfair targeting needs to be 

     examined.

3.  An independent monitoring group should track all 

     relevant operations of the SCAN Act to ensure that a 

     vulnerable segment of the NWT is not unfairly 

     impacted by the proposed legislation.

4.  The entire proposed legislation should be reviewed 

     by the NWT Human Rights Commission as well as 

     the Territorial Social Council.  Federal authorities 

     should also have the opportunity to review the 

     document, since there are still communities in the 

     NWT that are exclusively under Federal 

     Jurisdiction.

ISSUE FOUR: Is the policing and enforcement 

                          approach advanced by the SCAN  

                          legislation really the best remedy for the  

                          social problems of the NWT?

The consultation document provided by the GNWT states that the proposed SCAN Act is not a “social program intended to rehabilitate the individuals engaged in these activities”.

The question arises about whether a program that focuses or prevention or treatment would not be better suited to address the social concerns of the NWT rather than a policing or “crime and punishment” approach, that sees people evicted from their homes.

Aboriginal people are already over represented in the criminal justice system.  Although the proposed SCAN legislation would not necessarily see increased incarcerations, it is nevertheless a policing and enforcement approach rather than a prevention and treatment supportive approach.  

The irony is that some individuals who are evicted might actually prefer to being incarcerated than being evicted, since an incarceration only directly impacts them individually, whereas a Community Safety Order may force all family members of the home to be evicted, even of they are innocent of the prohibited activities.    

There is already a policing and enforcement body in place under Federal jurisdiction (the RCMP).  A good question to ask is whether it is a wise use of Territorial funds to set up a separate agency specifically to evict people from their homes, when there is a system in place that does not drain Territorial dollars.  

It is very difficult to make an assessment of the SCAN Act without knowing ahead of time how much money it is going to cost to set up and run up this separate policing and enforcement agency.  There were no budgets or dollar figures included in the Territorial Government consultation document on the proposed SCAN Act.

It seems the Territorial Government is of the position that the SCAN Act is “good” because it will make communities and neighborhoods “safer”, but it is not interested in defining what “good” or “safer” actually means, or how much money it will cost to implement the proposed legislation. The Territorial position in advancing the SCAN Act can therefore be compared to purchasing a good without knowing what it is for, and without knowing the price.

It is possible that the fundamental weakness of the proposed SCAN Act is that it treats the symptoms rather than the causes of the social problems in the neighborhoods and communities, and in so doing actually contributes to the causes of those social problems it is trying to prevent.
An alternative approach is to recognize that social problems in the communities arise from a complex mix of factors that result in isolation, fear, repression, and alienation.  In this context, increased policing and enforcement measures are sure only to increase the causes of social problems.  What is needed instead are prevention, awareness, rehabilitation, and treatment programs.  

The support approach is to be preferred to the policing approach adopted by the SCAN Act, especially in light of the real possibility that Territorial resources to the tune of yet undetermined amounts will be wasted, and have the opposite of the intended effect, when there are already policing services available provided at Federal cost and very limited prevention, rehabilitation, treatment, and awareness resources.

The current Community Justice program needs to be increased and audited.  Only $20,000 is allocated to each community, and most communities do not even bother accessing this paltry sum.  There are very limited treatment options.  There are very few programs in the detention facilities.  It is wrong and irresponsible to waste funds on counterproductive and repressive policing measures, when there are few beneficial restorative programs in place that have a real chance of supporting communities and neighborhoods and making a positive change.

Recommendations:

1.  The full costs of setting up and implementing the 

     proposed SCAN ACT must be revealed before the    

     proposed legislation is approved.

2.  The question of whether a separate Territorial           

     policing agency is required when the RCMP already 

     exists at Federal expense needs to be examined.3.  The question of whether it is right to allocate       

     resources to policing and enforcement measures when       there are few prevention, treatment, awareness, and 

     rehabilitation resources available needs to be 

     examined.

4.  The community justice program needs to be  

     audited and strengthened, and should be prioritized 

     over the SCAN Act.

5.  The question of whether increased policing and 

     enforcement through the SCAN Act, will only lead to         increased community problems needs to be examined.

ISSUE FIVE:  What will the SCAN Act actually look  

                          like?

While consultation on the proposed new law is a good idea, it is hard to provide feedback without the opportunity to review a draft copy of the legislation.  A draft copy of the legislation has not been provided by the Territotorial Department of Justice.


The GNWT Justice website does refer to other jurisdictions that have similar legislation in place.  However, this is of limited value since on close examination there are significant differences between the various Acts.  

Although it makes sense to gage public opinion prior to drafting legislation, the current consultation mechanism is the only one in relation to the proposed SCAN Act.  If this is so, then the consultation is defective, as there has not been an adequate opportunity to review the specific legislation the GNWT department of Justice intends to pass.

Recommendations:


1. The GNWT should distribute a draft copy of the   

    proposed Scan Act prior to the legislation being 

    passed, and there should be an adequate opportunity 

    for review, in order for consultation to be full and fair.

2. A separate report should highlight how the legislation       differs from other similar legislation in other 

    jurisdictions, and a rationale should be provided that 

    explains the differences.
How can we know if we are going the right way, unless we know where we are going?


	





